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CASE NOTE:
Reverse Apparent Agency in Medical Malpractice Cases
or, Can the Plaintiff Have it Both Ways?
Gene R. Haynes, Plaintiff v. Harry T. Byrne, D.P.M.,
Defendant, No. 99-CV-4230-MJR, Southern District of Illinois
Kara L. Jones & Michael F. Dahlen
Feirich/Mager/Green/Ryan – Carbondale, Illinois
1. Introduction
The plaintiff, Haynes, filed his complaint on October 1, 1999 for alleged acts of medical malpractice by the defendant, Harry Byrne, a podiatrist. The plaintiff asserted that the defendant was
negligent in treating his foot on October 10, 1997 and October
17, 1997, which resulted in need for a partial foot amputation.
The plaintiff received treatment from the defendant, who was
an employee of Union County Hospital District, at Union County
Hospital District’s clinic. The defendant sought and obtained
summary judgment because the plaintiff failed to file his complaint against the doctor within the one year statute of limitations period of the Local Governmental and Governmental Employees Tort Immunity Act.1 (Tort Immunity Act). In his attempts
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to defeat the summary judgment motion, the plaintiff argued
that there was a genuine issue of fact as to whether the defendant was an “employee” of the
hospital, including whether the defendant should be considered an apparent independent contractor which would prohibit applicability of the Tort Immunity Act.
2. Controlling Law
Section 8-101 of the Tort Immunity Act provides that no civil action may
be commenced against a local public entity or its employees for any injury
unless it is brought within one year from the date that the injury was received
or the cause of action accrued. Union County Hospital District, with whom
the defendant was employed, was organized under the Hospital District Act,
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which provides that “a hospital district shall constitute a municipal corporation.”2 The
Tort Immunity Act’s definition of “local public entity” includes municipal corporations.3
In Tosado v. Miller,4 the Illinois Supreme Court was called upon to determine whether the Tort
Immunity Act’s one year statute of limitations or the Code of Civil Procedure’s5 two year statute of
limitation applied to causes of action sounding in medical malpractice against municipal or county
hospitals.6 After examining the language of both statutory provisions, the court held that the Tort
Immunity Act’s one year statute of limitations period governed claims brought against local public
entities and their employees.7 Under the holding of Tosado8 and the language of the Tort Immunity
Act, the one year statute of limitations period would also apply to employees of municipal or county
hospitals covered by the Act.
“Employee” is defined in the Tort Immunity Act as including: “a present or former officer, member of a board, commission or committee, agent, volunteer, servant or employee, whether or not
compensated, but does not include an independent contractor.”9
There is no case law interpreting this definition or providing guidance as to whether an employed doctor should be considered an “employee” of a municipal or county hospital under the Tort
Immunity Act if there is nothing to indicate his actual employment relationship. There are no cases
that set forth what must be established to establish the requisite employment relationship to fall
within the protection of the Tort Immunity Act’s one year statute of limitation period. This was the
issue raised in the Haynes v. Byrne case.
3. Facts Necessary to Establish an Employment Relation and
Protection Under the Tort Immunity Act
In support of his motion for summary judgment, the defendant argued that he was an employee
of Union County Hospital District, which is a local public entity under the Tort Immunity Act. Accordingly, he asserted that under the Illinois Supreme Court holding in Tosado10 and the language of the
Tort Immunity Act,11 the plaintiff was required to file suit against him within one year of the alleged
injury.12 Since the plaintiff filed suit more than one year after the alleged injury, it was untimely.
In support of the assertion that he was an employee of the hospital, the defendant provided the
court with correspondence from the hospital administrator to him which the administrator testified
memorialized the terms of his employment by the hospital. Testimony established that these terms,
which included the provision of office space, nursing assistance, supplies and the handling of
appointments and billing, were followed and renewed. In further support of his motion for summary
judgment, the defendant introduced his hospital payroll information; his W2 and tax documents for
the year of the treatment provided to the plaintiff; a copy of the hospital’s certificate of insurance
which covered the defendant and listed him as an “employed physician” (the hospital administrator
further testified that the hospital only provides insurance for employees); a form signed by the
defendant acknowledging receipt of the employee handbook; and deposition testimony of the defendant and the hospital administrator wherein each stated that the defendant was a hospital employee, not an independent contractor.
4. Plaintiff’s Arguments in Opposition to Summary Judgment
In response to the motion for summary judgment, the plaintiff argued that the evidence presented a genuine issue of fact as to whether the defendant was an employee of the hospital. In so
arguing he relied on documents that established that the doctor had requested staff privileges as a
physician, not as an employee; portions of the employee handbook and testimony that the defendant did not participate in some of the benefits available to him as an employee (such as health
benefits); the relationship of other doctors, who had offices in the clinic, to the hospital; and the
“appearance” the doctor made to those who sought his treatment. Regarding this last argument,
the plaintiff relied upon testimony that established that the doctor had control over his own schedule
for appointments and surgeries; the hospital did not provide him with any clothing or signage in his
office which revealed that he was an employee of the hospital; and he did not wear a hospital
identification badge to alert patients to the fact that he was an employee of the hospital. In essence,
the plaintiff argued that because the doctor did not appear to be a hospital employee, he should not
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be found to be an employee for purposes of the statute of limitations. Since the plaintiff
had no way of knowing the doctor was an employee, he was not required to file suit
within one year. The plaintiff further argued that because the Tosado13 case was not decided until
after the alleged negligence, he should not have been required to file suit within one year.
5. Defendant’s Reply to Plaintiff’s Arguments That a Genuine
Issue of Fact Existed to Deny Summary Judgment
The plaintiff’s arguments concerning the defendant’s lack of appearance as an employee was
essentially a “reverse apparent agency” theory which has not been discussed in any reported appellate or supreme court decision. Illinois courts have consistently held that unless there is some
evidence to establish that the doctor was not an employee of the hospital and the plaintiff knew or
should have known that he was not an employee, then the hospital could be held vicariously liable
for the acts of those physicians that practice medicine at the hospital.14 In other words, based upon
“appearances,” a hospital can be held liable for the acts of an apparent agent, i.e. employee. The
plaintiff in Haynes, however, asked the court to reverse this theory and find that based upon the
“appearance” of the doctor as an independent contractor, he should not be found to be an employee. Defendant asked the court to reject this position because the endorsement of this position
would directly conflict the established law regarding apparent agency.15 Furthermore, the defendant pointed out that the issue was not what the defendant “appeared” to be, but what his actual
relationship was with the hospital. Likewise, the relationship of other doctors, who also practiced in
the clinic, with the hospital, or whether he took advantage of all the benefits afforded him as a
hospital employee, did not refute the documents or testimony presented by the defendant and
hospital which established his employment by the hospital at the time he treated the plaintiff.
6. Court Order Granting Summary Judgment
In granting the defendant’s motion for summary judgment, the court found that there “is actually
no genuine dispute of material fact, but only a dispute regarding what legal conclusion is to be
drawn from those undisputed facts. Therefore, the issue of whether Byrne was an employee of
Union County Hospital is appropriate for this court to decide. . . . In essence, the legal effect of the
undisputed facts is a question of law.”16
Relying upon the Illinois Supreme Court decision in Tosado,17 the court concluded that the Tort
Immunity Act’s one year statute of limitations period applied over the Code of Civil Procedure’s two
year statute of limitations period. Accordingly, the court found that since the defendant was an
employee of the hospital at the time of his treatment, the complaint was not timely and the plaintiff’s
cause of action was barred because it was filed more than one year after the treatment (plaintiff’s
alleged injury).
In reaching this conclusion the court relied upon the deposition testimony and documents produced by the defendant establishing his employment relationship to the hospital. The court, however, did not specifically address the plaintiff’s “reverse apparent agency” theory based upon the
defendant’s appearance to his patients. Accordingly, this issue remains open to future litigation.
Finally, the court concluded that because the Illinois Supreme Court in Tosado18 specifically stated
that their ruling would apply retroactively, it was bound to apply the one-year statute of limitations
period even though this case was filed before Tosado19 was decided.
7. Conclusion
When representing a hospital district or its employed doctors in a medical malpractice action,
the Tort Immunity Act’s one-year statute of limitation will apply. If you represent a doctor who falls
within the Tort Immunity Act’s protections, the issue will most likely be whether the doctor was an
employee. Despite Tosado, there is no direct case law interpreting the Tort Immunity Act’s definition
of “employee.” The question as to who is to be considered an employee and what is required to
establish that relationship remains an open question. Likewise, no Illinois appellate court has determined whether plaintiff’s “reverse apparent agency” theory can be used to defeat employment
status or avoid the one year statute of limitations based upon a doctor’s “appearance” to a plaintiff
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as an independent contractor. This same issue has arisen in another case that is pending in Union County, Illinois. One can expect that plaintiffs will continue to argue that
since it was not apparent that a doctor was not an employee he should be found to be an apparent
independent contractor and not subject to the Tort Immunity Act’s one year statute of limitations.
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