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Service Providers and 
Fiduciary Roles 

• Significance of Fiduciary Status under ERISA 

• Who is a Fiduciary? 

• Statutory definition 

• Named Fiduciary vs. Functional Fiduciary 

• Who/What is a 3(16) Fiduciary provider        

• Fiduciary by providing ―investment advice‖  

• What is a 3(21) investment advisor vs. 3(38) investment manager 

• Fiduciary Authority/Responsibility 

• “Settlor” vs. “fiduciary” activities 

• What can be paid by the plan 

This session will explain the who and how a person or institution can 

act as a fiduciary. We will also cover the impact of fiduciary status on 

plan administration and payment for services. 
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Significance of fiduciary 
status under ERISA 

Á Fiduciary standards/duties apply 

Á Must not cause plan to engage in prohibited    

transactions  

Á Broadest array of remedies, including personal liability 

for losses resulting from fiduciary breaches 

Á May have co-fiduciary liability under certain 

circumstances (e.g., knowingly concealing breach by 

another fiduciary) 
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Fiduciary Duties: duty of loyalty 

•A fiduciary, such as a plan sponsor, must 

discharge its duties solely in the interest of the 

plan’s participants and beneficiaries and for the 

exclusive purpose of providing benefits to plan 

participants and beneficiaries and defraying the 

reasonable expenses of administering the plan. 

[ERISA 404(a)(1)(A)] 
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Fiduciary Duties: duty of 
prudence 

•Act …with the care, skill, prudence and diligence 

that a prudent person acting in a like capacity and 

familiar with such matters would use in the 

conduct of an enterprise of a like character and 

with like aims [ERISA 404(a)(1)(B)] 

• For plans that permit participants to direct investments, 

plan sponsors are responsible not only for the prudent 

selection and monitoring of the plan’s investment 

offerings but also for the prudent utilization of those 

investments by participants.  

• The standard of care is very high and requires a level of 

expertise beyond that of a prudent lay person. 
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Fiduciary Duties: duty to diversify 
Plan assets and follow Plan 
Documents 

•Investment of plan assets must be 

diversified so as to minimize the risk of large 

losses. [ERISA Section 404(a)(1)(C)] 

•Fiduciaries must discharge their duties in 

accordance with the documents and 

instruments governing the Plan (as long as 

they are consistent with ERISA). [ERISA 

Section 404a)(1)(D)] 
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Fiduciaries must not engage in 
non-exempt prohibited 
transactions 

• Fiduciaries cannot cause the Plan to sell, lease or exchange 

property, lend money, extend credit or transfer plan assets to a party 

in interest (i.e., other fiduciaries, the plan sponsor, certain company 

officials, owners/shareholders, service providers) [ERISA Section 

406(a)] 

• Fiduciaries cannot cause the Plan to directly or indirectly enter in 

service provider arrangement with a party in interest unless the 

arrangement is ―reasonable‖[ERISA Section 406(a)(1)(C)] 

• Fiduciaries cannot acquire employer security or employer real  

property unless it meets an exemption under ERISA 407 [ERISA 

Section 406(a)(1)(E)] 

• Fiduciaries must also avoid conflicts of interest and acts of self-

dealing [ERISA Section 406(b)] 
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FIRST, WHO IS A FIDUCIARY… 
Fiduciaries and Service Provider Roles 
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Statutory Definition – ERISA §  
3(21)(A) 

•―A person is a fiduciary with respect to a plan ―to the 

extent‖ that the person: 

• exercises authority or control over management of 

plan or exercises discretionary authority or control 

regarding management or disposition of plan assets. 

• renders ―investment advice‖ for a fee or other 

compensation with regard to plan assets; OR 

• has discretionary authority or discretionary 

responsibility in administration of the plan. 

 



12 

What is a “person” under 
ERISA? 

For purposes of ERISA, the term ―person‖ includes 

not only individuals, but also entities. 

ÁSec. (3)(9) of ERISA defines a ―a person‖ as an 

individual,  partnership, joint venture, corporation, 

mutual company, joint-stock company, trust, estate, 

unincorporated organization, association or employee 

organization. 
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 . . . to the extent 

•A person will be a fiduciary to the extent that he or she 
has  responsibility for or exercises the functions 
described in ERISA section 3(21)(A).    

 

•For example, officers and directors of an employer may 
be responsible only for selecting and retaining plan 
fiduciaries. 

 

•Look to see if the person was performing a fiduciary 
function when taking the action that is the subject of 
concern. 

•               See §  2509.75-8, D-4 and D-5 
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ERISA § 3(21)(A)(i): 
Functional Fiduciary  

•Under ERISA §  3(21)(A)(i):  

• exercises authority or control over plan; 

• exercises discretionary authority or control 

regarding management or disposition of plan 

assets. 

•Donovan v. Mercer 

•Fiduciary status does not depend on title, 

position or contractual provisions. 

•Intent to be a fiduciary is also irrelevant. 
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Fiduciary Status Arising from 
Authority/Appointment:  Four 
positions that inherently 
result in fiduciary status  

•Named fiduciary - §  402(a)(1) and (2)  

•Plan administrator -  §  3(16) 

•Trustees  - both discretionary and directed 

•Investment managers  

See also §  2509.75-8, Q-D-3 and ERISA 

sec. 3(21)(A)(i) 
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Named Fiduciary 

• Every plan must provide for one or more named fiduciaries who 

jointly or severally have authority to control and manage the 

operation and administration of the plan.  Sec. 402(a)(1) 

• ―Named fiduciary‖ means a fiduciary named in the plan document or 

who, pursuant to a procedure specified in the plan, is identified as a 

fiduciary by an employer or employee organization with respect the 

plan. Sec. 402(a)(2) 

• Where the named fiduciary is the employer sponsoring the plan, the 

plan document should provide for the designation of specific 

individuals to carry out the fiduciary duties, e.g., an administrative 

committee or the company’s board of directors. Interpretive Bulletin 

at §  2509.75-5, Q-FR-3 
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Who is a Fiduciary? 

Named 
Fiduciary 

Written in 
Plan Doc. 

Principal Plan 
Responsibility 

(ex. Plan 
Trustee) 

Functional 
Fiduciary 

The Authority 
for Plan 

Management & 
Oversight 

Actions 
Define 
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Functional Fiduciaries 

ABC, Inc. 

401(k) Plan Committee Members 

Plan Administration  

VAppoint Trustee; Plan 

Committee 

VPlan Design (Eligibility) 

VPayment of benefits  

Plan Management 

V Set Plan Policies 

V Oversight of Service 

Providers 

V Plan Operations 

Asset Management & 

Disposition 

V Engage Investment 

Managers  

Á e.g. Choose Funds 

V Monitor Investments 

Have or Exercise Discretionary Authority or Responsibility for: 
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Plan Administrator 

•The ―Plan Administrator‖ as defined in ERISA Sec. 3(16) 

is ―the person specifically so designated as the 

administrator in the plan, or if none is so designated, the 

plan sponsor.‖ 

•The Plan Administrator is always a Plan Fiduciary. 

•Others who provide administrative services to a plan may 

or may not be fiduciaries.   

•Plan documents provide the duty and authority of the 

Plan Administrator—usually discretionary authority to 

administer the Plan and manage the disposition of plan 

assets.  

 



20 

Third-Party Plan 
Administration 

To find fiduciary status for providers of plan administrative 

and management services (usually referred to as third-party 

administrators), must show that the person has or exercises 

discretionary authority or control. 

Examples: 

Á Discretion in selecting and monitoring other plan 

service providers 

Á Discretion in making final determinations on benefit 

claim appeals 
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Plan Administration and 
Management  

• A person who provides purely ―ministerial‖ services to a plan, 

within a framework of policies, interpretations, rules, practices and 

procedures made by others is not a fiduciary. 

• Examples of ministerial functions that would generally not make 

someone a fiduciary: 

• Application of established plan rules for determining eligibility for 

participation or benefits 

• Maintenance of participants’ employment records 

• Compilation of data and preparation of reports for government 

agencies 

• Calculation of benefits under an established formula 

• But if there is exercise of discretion, i.e., outside of the framework of 

policiesĄ fiduciary 

• See Interpretive Bulletin at §  2509.75-8, Q-D-2, for more 

explanation and examples. 
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What/Who is a Trustee? 

V A trustee of a qualified retirement plan is the 

entity or group of individuals who hold the assets 

of the plan in trust.   

V Trustees are either designated in the plan 

document or appointed by another fiduciary, 

typically the employer who sponsors the plan.   

V The trustees will have exclusive authority and 

discretion over the management and control of 

plan assets unless the plan document provides 

otherwise:  

• Control over investment decisions is delegated to an 

"investment manager"  

• For 401(k) Plans: participants in self-directed plans 

are responsible for investment decisions. 

ü The 

Designated 

Plan Trustee 

Is a Named 

Fiduciary  

ü In the 

absence of 

an appointed 

trustee, the 

Plan 

Sponsor is 

the plan 

trustee 
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Plan Trustee 

Trustees are fiduciaries.   

ÁERISA sec. 403(a) provides that, unless an exception 

applies, all assets of ERISA covered plans must be held 

in trust by one or more trustees named in the trust or plan 

document or appointed by a named fiduciary.  

Á If Trustee(s) have authority and discretion to manage and 

control plan assets Ą fiduciary under 3(21) 
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403 --Directed Trustees 

ÁNot all trustees, however, have the same authority or 

discretion to manage or control the assets of a plan.  

Á403(a) specifically recognizes that a trustee will have 

limited authority or discretion when:  

•the plan expressly provides that the trustee is subject 

to the directions of a named fiduciary (ERISA section 

403(a)(1)) or 

•or authority to manage the assets of the plan is 

delegated to one or more investment managers 

pursuant to a plan procedure (ERISA section 403(a)(2))  
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403 --Directed Trustees-
continued 

Á Directed trustees may follow only those directions of a 

named fiduciary that are ―proper‖ (i.e., in accordance 

with plan terms) and ―not contrary to [ERISA].‖ ERISA 

sec. 403(a). 

Á Directed trustees are fiduciaries, but have only 

―residual‖ fiduciary responsibilities.  

Á See Field Assistance Bulletin (FAB) 2004-03 for 

guidance on the fiduciary duties of directed trustees in 

determining whether such directions are proper and not 

contrary to ERISA.  
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Institutional Trustee Services 

•A plan can be self-trusteed or a registered Trust company 
can be named as the plan trustee. 
• ERISA requires that a trustee be named by the plan 

• The Trustee by definition is a fiduciary of the plan 

•A ―Passive‖ institutional trustee  is most commonly 
named, because this means the plan sponsor retains 
fiduciary responsibility for disposition & investment of trust 
assets. 

•The plan’s passive trustee is frequently an affiliated bank 
or strategic bank/trust company partner of the 
recordkeeper. 
• Plan Trustee services are highly specialized to qualified plans in 

contrast to trust companies who may provide services for IRAs or 
real estate transactions, etc. 
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Give the Money Back!  
And Pay a Fineé 

•A fiduciary that violates any of the duties 

discussed above is liable to the plan for any 

losses resulting from such a breach and for 

the restoration of profits made by the 

fiduciary through the use of plan assets. 

(ERISA Section 409(a)) 

•The DOL can also impose statutory penalties 

(ERISA Section 502(l))  
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ARE YOU A FIDUCIARY? 
Third Party Administrators 
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To the Extent an Investment 

Provider is engaged to provide Plan 

Administration, their services 

agreement will need to clarify their 

status as a 3(16) Fiduciary 
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3(16) Plan Administrator is a 
Fiduciary 

ERISA § 3(16) offers a definition of “Plan 

Administrator”  

•In this context, these individuals/entities 

agree to take discretionary 

responsibility for the daily operation of 

the plan — or, in some cases, only 

specific administration functions.  

3(16) has 

become known 

as 

“Administrative 

Fiduciary” 

•―The person specifically designated by the terms of the 

instrument under which the plan is operated‖. 

•If an administrator is not so designated, the plan sponsor… 
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When will a (TPA) will be a 
Fiduciary? 

•It will be in writing in their services agreement and 

the plan document will reference. 

•Specific services for which the entity is a 3(16) will 

be named: 

• Determination on Loans, Hardship or QDROs & 

directing the trustee to make distributions 

• Filings (e.g. 5500) on behalf of plan sponsor 

• Disclosures 

 



32 

3(16) Administrative Fiduciary: 
Caution 

•Service Providers who accept 3(16) Plan Administrator 

status may identify only those services for which they 

accept fiduciary responsibility:  

• The plan sponsor may not understand it is not “all 

or nothing” 

•The service standard for those services is highly 

skilled (fiduciary = prudent expert standard) and by 

extension, personnel concerns over quality control 

must be considered when accepting this responsibliity. 

•It is unusual for large investment advisor institutions to 

offer 3(16) services. 
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Read The Service Agreement 

•When service providers are NOT acting in a 

Fiduciary Capacity they will use language that 

indicates that the plan sponsor or participant 

retains the control over the process. 

•Look for key phrases like:  

• “Directed Record-keeper” 

• Compliance or Administration “Outsourcing” or “Support 

Service” 

• General Asset Allocation Models are offered as an 

“Education Service” 
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The Case for A Multiple Employer 
Plan 

•A plan sponsor can share 3(16) responsibility 

with the sponsor of an MEP by adopting the 

MEP instead. 

• Form 5500, audit, etc. is the responsibility of the MEP 

provider/plan sponsor if there is a PEO or association 

arrangement 

•The monitoring of the MEP’s investment options 

fall to the MEP plan sponsor. 

• Investment options may still be mutual funds or may 

be provided by a 3(38) investment manager 

NOTE:  

The Plan 

sponsor 

still must 

oversee 

the MEP 

provider 

and make 

sure fees 

are 

reasonable 
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ARE YOU PROVIDING 
INVESTMENT ADVICE? 

Investment Advisors and Asset Managers:  
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3(21)(A)(ii) Investment Advisor: 
You are a Fiduciary 

•While 3(21) defines who is a 

Fiduciary under ERISA, the 

marketplace most frequently 

identifies a Investment Fiduciary as a 

3(21) Fiduciary Advisor 

•A registered investment advisor 

provides investment advice for a fee 

 

3(21)(A)(ii) 

“Investment 

Advisor” 
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Fiduciary by Providing 
Investment Advice for a Fee 

ERISA Section 3(21)(A)(ii): A person is a fiduciary of a plan 

to the extent he or she renders investment advice for a fee 

or other compensation, direct or indirect, with respect to any 

monies or other property of the plan [i.e., plan assets] or 

has any authority or responsibility to do so.  

ÁRegulation §  2510.3-21 explains what constitutes 

―investment advice‖ within the meaning of ERISA’s 

fiduciary definition.  
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Fiduciary by providing 
investment advice for a fee 

Under §  2510.3-21(c), a person is deemed to be rendering 
―investment advice‖ only if the person renders advice as to 
value of securities or other property, or makes 
recommendations as to the advisability of purchasing or 
selling securities or other property, and such person (either 
directly or through an affiliate)  either: 

• has discretionary authority or control with respect to 
purchasing or selling securities or other property for a 
plan; 

     OR 

• satisfies the five-part test described in the next slide. 
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The five-part test for 
“investment advice” 

All five parts of this test must be satisfied in order to have the kind of 

―investment advice‖ that, with a fee, can result in fiduciary status. 

The person, directly, or through or with an affiliate, must: 

1. render advice as to the value of, or as to the advisability of the 

purchase or sale of securities or other property of the plan, 

2. on a regular basis, 

3. pursuant to a mutual agreement, arrangement or understanding  

4. that the advice will serve as a primary basis for investment 

decisions, and  

5. that the person will render individualized investment advice based 

on the particular needs of the plan. 
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Fee or Other Compensation 
for Investment Advice 

What does ―fee or other compensation, direct or indirect‖ 

mean for purposes of sec. 3(21)(A)(ii)?  

Á Includes direct and indirect fees and other forms of 

compensation. 

ÁPlan may pay for the advice directly, or the fee or other 

compensation could come indirectly from another 

party, such as the investment vehicle in which the plan 

invests based on the recommendation.   

ÁNon-monetary compensation can be anything of value 

- research reports, trips to conferences, etc. 
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Fiduciary: Investment Advice 
to Participants Regarding 
Their Plan Accounts 
 
• A person can be a fiduciary not only by providing 

investment advice for a fee to a plan, but also by 

providing such advice for a fee to a participant in a plan, 

with respect to investment of the participant’s plan 

account. 

 

• The tests in the fiduciary regulation also apply to advice 

to participants. 

 

•  See §  2509.96-1 
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Participant Investment Education 
vs. Investment Advice  
(Interpretive Bulletin 96-1) 

•IB 96-1 describes types of investment-related educational 

information provided to participants that do not constitute 

―investment advice‖ for purposes of ERISA’s fiduciary 5-

part test.  

 

•In general, must be objectively-based, and not be overly 

individualized to the participant or take the form of 

specific recommendations.  
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Participant Investment Education 
vs. Investment Advice  
(Interpretive Bulletin 96-1) 

Examples of kinds of ―educational information‖ that will not, 

by themselves, give rise to fiduciary status include: 

•general plan information 

•certain information about investment alternatives 

 under the plan (investment objectives, returns, etc.) 

•financial concepts (compounding, inflation, estimating 

retirement needs, etc.) 

•general asset allocation models 

•certain interactive investment materials 
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Shared Investment Fiduciary 
Responsibility 

•An investment fiduciary is a paid service 

provider that gives investment 

recommendations but does not necessarily have 

discretionary authority to make the actual 

investment decisions.  

•Instead, the 3(21) investment fiduciary typically 

provides suggestions to the plan sponsor, who 

is free to accept or reject those 

recommendations and who must then execute 

the investment decisions for the plan.  

•The plan sponsor and the 3(21) investment 

fiduciary, therefore, share fiduciary 

responsibility. 
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The Rise of the Retirement Plan 
Investment Advisor 

•Post-Fee Litigation and implementation of the 
DOL’s fee disclosure rules, Plan Sponsors have 
increasingly engaged plan advisors to help them 
assess service providers and monitor plan 
investments. 

•Increasing acceptance by many 
traditionally ―direct‖ sold 401(k) plans 
providers to acknowledge the Advisor’s 
role. 

•Ability for Retirement Plan investment 
advisors to drop their BD affiliation and 
still work with most recordkeeper 
platforms. 
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The Investment Fiduciary Fight 

•Registered Investment Advisors and their representatives 

will have an agreement that states their fiduciary standing. 

• The RIA Agreement will state the services and fee structure. 

• The plan sponsor can pay the fee or it can be assessed to the 

plan/participant accounts. 

•The registered representatives of Broker-Dealers who 

work with plan sponsors may want to be aligned with their 

clients’ (the plan sponsor) interests, but the other 

business that the BD supports may be in conflict. 

• Broker-Dealers have a suitability standard. 

• BD may mandate that they do not have fiduciary status. 

• The Proposed Fiduciary Regulations seek to mandate that 

services provided to a plan or participants in retirement accounts 

must adhere to a fiduciary standard. 
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Fiduciary; Conflict of Interest 
Rule. 

•DOL initially published proposed amendments to this 

regulation on Oct. 22, 2010.  After consideration of 

public comments and testimony, on April 20, 2015, the 

regulation was re-proposed and the comment period 

ended on September 24, 2015.  On April 6, 2016, the 

final regulation was issued. 

•You can find the final rule, the exemptions, a Fact 

Sheet, a set of Frequently Asked Questions (FAQs), 

and other roll out materials on EBSA’s website at: 

www.dol.gov/ebsa/regs/conflictsofinterest.html    

http://www.dol.gov/ebsa/regs/conflictsofinterest.html
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Rule Requirements (FAQ-9)  
Who will now be treated as a 
fiduciary under the rule? 

•ERISA and the Internal Revenue Code broadly define 

fiduciaries to include persons who give investment advice 

for a fee, regardless of whether that fee is paid directly by 

the customer or by a third party (for example, a firm that 

compensates the adviser for steering customers to one of 

its investment products). This regulatory package revises 

a 40-year-old Department of Labor rule to protect 

retirement savings and ensure that more retirement 

advisers in today's marketplace are treated as fiduciaries. 
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Rule Requirements (FAQ-9)  
Who will now be treated as a 
fiduciary under the rule? 

•…Under the rule, a person is a fiduciary if the person 

receives compensation for providing advice with the 

understanding it is based on the particular needs of the 

person being advised or that it is directed to a specific 

plan sponsor, plan participant, or IRA owner. Such 

decisions can include, but are not limited to, what assets 

to purchase or sell and whether to rollover from an 

employment-based plan to an IRA. The fiduciary can be 

a broker, registered investment adviser or other type of 

adviser (together referred to as "advisers"), some of 

which are subject to federal securities laws and some of 

which are not. 
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Who/What is a 3(38) Fiduciary? 

3(38) defines a fiduciary as someone who agrees in 
writing to be an investment manager for the plan, 
having the power to manage, acquire or dispose of 
any assets of the plan. 

•This individual must be a registered 
investment advisor under the 1940 
Act.  

•If not registered under the Act, 
individuals must be registered with the 
state.  

•A fiduciary can also be a bank or an 
insurance company. 

 

3(38) 

Is 

an 

“Investment 

Manager” 
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Designated Investment Manager:  
A 3(38) Fiduciary 

Can Be Engaged by the 

PLAN 

•Engaged by the Plan 

Sponsor and designated 

in the Plan Document: 

•  Determine and oversee 

the investment line-up and 

make changes without plan 

sponsor consent 

• Manage individual funds 

within the plan 

•E.g. Collective Trusts 

Can Be Engaged by 

Participants 

•Appointment by the 

Participants in writing to 

manage all or a portion of 

their accounts. 

• ―Managed 

Portfolios/Accounts‖ 

• Discretionary authority over 

participant’s balance 

• May or may not be able to 

invest participant assets in 

funds outside of Plan’s funds 
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Investment Asset Allocation 
Programs 

Not A 3(38) Service 

• Recordkeeping function: 

• Asset allocation is an 

―Education‖ service for 

participants 

• Asset allocation pulls from a 

core fund line up that was 

determined by the plan 

sponsor 

• Asset Allocation funds are not 

―Designated Investment 

Alternatives‖ (―DIA‖) 

3(38) Investment Service 
• Investment Provider or Firm that 

is registered or governed by 
banking or insurance law  

• Appointed formerly by plan 
sponsor via the plan document 
or associated plan service 
agreement 

• Discretionary authority to change 
the investment positions. May or 
may not use the plan’s ―core‖ 
fund options 

• Can apply to management of a 
401(k) line up or asset allocation 
fund offered within a 401(k) 
lineup  
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Read the Services Agreement 

•Fiduciary status will be used as a competitive 

advantage; marketing material will be explicit 

•If acting in a fiduciary capacity, the services 

agreement will be specific as to which 

services provide fiduciary status 

• For 3(16) the Administration Services 

Agreement will typically require the plan 

sponsor to agree to provide necessary 

data in a timely fashion 

• For 3(38) the Investment Manager will 

provide their credentials and indicate their 

status as such 
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FIDUCIARY AND PLAN 
FUNCTIONS VS SETTLOR 
FUNCTIONS 

What can Plans pay for? 
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“Settlor” vs. Fiduciary 
Functions 

•Erlenborn Information letter – 1986 

 

•Settlor functions are discretionary activities that relate to 

the formation, rather than the management of plans.   

 

•These ―settlor‖ functions relate to the establishment, 

termination and design of plans. 

 

•Settlor decisions are not subject to fiduciary duties, but 

activities undertaken to implement them may be. 
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Settlor” vs. Fiduciary 
Functions 

•Significance of the distinction: 

• Settlor activities and functions are not subject to 

fiduciary standards. 

•    Plans cannot pay settlor expenses.   

• Once a plan amendment has been adopted,   

however, costs of implementing it may be fiduciary 

and may be payable by the plan – 

•if permitted under the plan documents, and  

•if the expenses are reasonable and necessary 

expenses of administering the plan. 

 



57 

“Settlor” vs. Fiduciary 
Functions 

•―Settlor‖ expenses must be paid by the plan sponsor.  

However, plan assets may be used to pay expenses in 

connection with implementation of settlor decisions, 

including certain expenses relating to tax qualification, if 

permitted under the plan. 

 

•See AO 2001-01A (Stoney) and related hypotheticals for 

more guidance and  examples of when plan can pay.    



58 

Settlor vs. Fiduciary - 
Example  

•A decision to offer a participant loan program is a ―settlor‖ 

decision.  (plan design decision) 

 

•Plan assets may not be used to pay for any studies done 

in connection with making that decision or for the 

amending of the plan to add the loan program. 

 

•After the plan has been amended to include the loan 

program, decisions concerning loans (e.g., interest rate, 

duration, security) are fiduciary. 
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Plan payment for certain tax- 
qualification activities 

•Reasonable expenses of maintaining the tax-qualified 

status of a plan may generally be paid out of plan assets.   

• These include, for example, reasonable costs of: 

•drafting and adopting an amendment that is 

required in order for the plan to maintain its tax-

qualified status,  

•non-discrimination testing  

•requesting IRS determination letters 

 



60 

Settlor/Fiduciary Distinction 
in Multiemployer Plans 

•FAB 2002-02 explains how settlor/fiduciary distinction 

applies to multiemployer plans. 

• Refer to plan documents to see if they contemplate 

that board of trustees will act as fiduciaries in carrying 

out activities that would otherwise be settlor.  If so, it 

will be considered a fiduciary activity, and plan may 

pay. 

• If plan documents are silent, activities that normally 

would be settlor will be settlor, and plan may not pay 

for them. 
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IN CONCLUSION 
Trending now… 
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How Much Discretionary Control? 

•The degree to which a person/institution provides and 

retains discretionary control over plan assets or 

administration, determines whether or not they take on a 

designated fiduciary role under ERISA. 

•If the investment provider takes control of plan 

administration, investment decisions, or money 

management, they take a fiduciary role for that function. 

•The New Conflict of Interest Regulations seek to widen 

the scope of Fiduciary as it applies to consultants and 

other service providers 

•The big service provider fear is whether or not they are 

an accidental fiduciary. 
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Look For It In Writing–  
The Plan Document or Trust Agreement 

•The Plan Document must name 

appointed Fiduciaries: 

• Trustee 

• 3(38) Investment Manager 

•In the absence of a named entity or 

person in a fiduciary role, the plan 

sponsor is has the fiduciary 

responsibility. 
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Look For it in Writing–  
The Services Agreement 

•For Investment Providers, look for their 

acceptance of fiduciary responsibility in 

writing in their services agreements: 

VInvestment advisory agreement (3(21) Status) 

VInvestment Manager (3(38) Status) 

VAdministrative Fiduciary (3(16)) status or 

named services 

 Note that the New Fiduciary 

Regulations òwidenó the scope of 

what/who is a 3(21) fiduciary 
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Investment Providers 

•Must evaluate their ability to provide 

fiduciary services: 

• Can the service be competently provided or 

will it add disproportionate liability for the 

service provider? 

• Will the marketplace pay the price that they 

feel can be charged for such services? 

• Will the marketplace pay for outsourcing of 

services that do not take on fiduciary 

standing? 
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Plan Sponsors:  
All About Risk Management 

•Plan Sponsors truly concerned about 

risk management and fiduciary liability 

will seek to designate third party 

fiduciaries and will be willing to:  

• Pay more for the fiduciary services 

• Relinquish control to eliminate liability 
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 Department of Labor Can Help You  

•EBSA’s focus is on fiduciary duties, prohibited 
transactions, and reporting and disclosure requirements 
for employee benefit plans  

•We can refer you to: 

•Internal Revenue Service (IRS) for employee benefit 
tax issues  

•Pension Benefit Guaranty Corporation (PBGC) for 
benefit guarantee insurance program covering 
defined benefit pension plans 
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EBSA Field Offices 

• Regional Offices 

Á District Offices 
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Internet Sources of 
Information 

•EBSA’s Web Site:  www.dol.gov/ebsa 

 

•IRS Employee Plans Information: 

www.irs.gov/Retirement-Plans 

 

•PBGC Pension Insurance Program: 

www.pbgc.gov 
 

http://www.dol.gov/ebsa
http://www.irs.gov/Retirement-Plans
http://www.irs.gov/Retirement-Plans
http://www.irs.gov/Retirement-Plans
http://www.pbgc.gov/
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Contact Information 

San Francisco Regional Office 

(415) 625-2481 

Seattle District Office 

(206)757-6781 

 

Technical Assistance and Publications  

Nationwide: 

 1-866-444-3272 

www.askebsa.dol.gov 
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Where to Call for Help 

•General Questions 

•EBSA Regional Offices at (866) 444-3272 (toll free) 

•Form 5500 Questions 

•Office of the Chief Accountant at (202) 693-8360 

•Tax Questions 

•Internal Revenue Service at (877) 829-5500 (toll free) 

•Pension Insurance Program 

•PBGC at  (800) 736-2444 (toll free) 
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Questions? 

Am I a Fiduciary? 


