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As counsel to the Associated Subcontractors 
of Massachusetts, we were pleased to repre-
sent ASM in negotiations with the Associated 

General Contractors of Massachusetts that resulted 
in a groundbreaking compromise on retainage 
legislation. We were even more pleased to report 
that Gov. Deval Patrick signed the compromise bill, 
S.2271, into law on Aug. 8 as Chapter 276 of the 
Acts of 2014, An Act Relative to Fair Retainage Pay-
ments in Private Construction. Following is a brief 
guide to the key provisions of the new law, which is 
codified at G.L. c.149 §29F.

				  

What Does the New Retainage Law Cover?
The Retainage Law is a companion to the 

Prompt Pay Law (G.L. c. 149, sec. 29E), which was 
enacted in 2010. The Prompt Pay Law addresses 
periodic payments, change orders, pay-if-paid pay-
ment terms and the right to suspend work. The 
Retainage Law covers the amount that may be with-
held for retainage, and the process for closing out 
jobs and paying retainage. 

Which Projects and Contracts Are  
Subject to the New Retainage Law?

Like the Prompt Pay Law, the new Retainage 
Law applies to contracts governed by sections 2 
and 4 of the mechanic’s lien law (e.g., written 
prime contracts, subcontracts, sub-subcontracts, 
etc.) on private projects where the original value of 
the prime contract is at least 3 million; and it does 
not apply to residential projects of 1-4 units.

What’s Included in the New Retainage Law?
1.	 Retainage may not exceed 5 percent of each 

progress payment. 
2.	 “Substantial completion” is defined in the 

law as the stage of the project where the 
work is sufficiently complete under the 
terms of the contract so that the owner can 
occupy or utilize the work for its intended 
use. Substantial completion may apply to 
the entire project, or a specific phase if the 
prime contract allows for phased construc-

tion. The statute includes a detailed process 
and responsibilities of the prime contractor 
and owner to establish the date of substan-
tial completion. 

3.	 Once substantial completion has been 
achieved the owner and prime contractor 
must prepare the project punch lists within 
the time required by the statute. The punch 
lists must include all “incomplete and defec-
tive work items” and outstanding “deliver-
ables” (close out documents). Punch lists 
must be certified as made in good faith. 

4.	 No later than 60 days after substantial 
completion the prime contractor and sub-
contractors may invoice for the payment of 
retainage. The retainage requisition must 
be in the form required by the applicable 
contract, and include a list of the items 
completed or corrected and deliverables 
submitted for which the retainage payment 
is sought. This list must be certified as made 
in good faith. 

5.	 Retainage requisitions must be paid within 
30 days of submission. However, the time 
period for payment at each tier of contract 
below the owner may be extended 7 days 
longer than the time period applicable to 
tier above. For example, a prime contractor 
has 37 days to pay a retainage requisition; 
a first tier subcontractor has 44 days to pay, 
etc. 

6.	 Not more than the following amounts may 
be withheld from the payment of retainage:

•• For incomplete, incorrect or missing de-
liverables, either the value of such deliver-
ables as mutually agreed upon in writing 
by the parties to the contract; or if there 
is no agreement, the reasonable value not 
to exceed 2.5 percent of the total adjusted 
contract price.

•• For incomplete or defective work items, 
150 percent of the cost to complete or 
correct the item.

•• For “claims” (defined as a breach of con-
tract), the reasonable value of the claims, 
plus costs and attorneys’ fees if allowed in 
the contract.

The above sums may only be withheld if the 
person seeking payment of retainage has 
received, before the date payment is due, a 
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detailed written list of the outstanding incomplete or 
incorrect work and deliverables, and the factual and 
contractual basis for the claims, along with the value 
attributable to each item, and such writing is certified 
as made in good faith. 

7.	 Additional invoicing for retainage as items are com-
pleted, corrected and delivered, and claims are 
resolved, is permitted. 

8.	 The prime contractor’s retainage for self-performed 
work is payable to the same extent as a subcontractor’s 
retainage is payable. 

9.	 So long as the prime contractor has not been declared 
in default of its contract, the owner may not withhold 
the retainage of a subcontractor for a claim that the 
owner asserts against the prime contractor that is not 
based on the performance or default of the subcon-
tractor. 

10.	 Applications for payment of retainage may be submit-
ted at least once per calendar month. Any rejection of 
an application for retainage is subject to the applicable 
dispute resolution procedures, which may be com-
menced within 30 days after the rejection. 

11.	 Payment of retainage is subject to G.L. c. 149, sec. 
29E(e), which prohibits pay-if-paid payment terms 
except in two limited circumstances. 

12.	 Any written communications required under the law 

may be submitted in electronic form and by electronic 
means. 

13.	 Any provision in a contract which attempts to waive or 
restrict rights under the law is void and unenforceable.

The purpose of the Retainage Law is to set a reasonable, 
not to exceed, limit on the amount of retainage that may be 
withheld; establish an organized and timely method of clos-
ing out a project; and provide a reasonable, not to exceed, 
time period in which retainage must paid. The amount and 
timing for release of retainage are not-to-exceed provisions 
in the law. Retainage may be less than 5 percent, or may be 
released sooner than substantial completion, if the contract 
allows.

There are many more details of the new Retainage Law. 
The above represents some of the major, noteworthy items, 
and is intended as a general guide. In the next 90 days the in-
dustry will digest the new law, and contracts and subcontracts 
will be modified for compliance. 

The foregoing is intended as a general guide. It is not legal advice 
and should not be considered or relied upon as a substitution for 
consultation with an attorney. The legal and factual issues involved 
in any matter vary significantly from project to project and contract 
to contract. An attorney should be consulted with respect to the facts 
and law applicable to any specific construction law issue.� s




