Building Your Practice

Tips for Civil Voir Dire
By Eric Hard

you answered it, I would realize that my
client would not want you on this jury?

Eric Hard is a litigator and general practitioner
at the West Hartford law firm of Cohen Burns
Hard & Paul.

The civil jury selection process in Connecticut state court is unique in that
counsel are allowed to examine each individual candidate apart from other prospective jurors. Other forums, including
federal court within Connecticut, typically place counsel in a group interview, with
various restrictions placed on any colloquy between attorney and prospective
juror. Because of this opportunity to get
to know jury members more intimately,
the question arises, what are the rules of
thumb? Set forth below are some tips for
Connecticut state civil voir dire.

Strive for Polite Familiarity
If you have the chance to get to know
someone who will soon be in a position
to either hurt or help you and your client,
why not try to make friends? The trick is
to achieve some complicity, but without
appearing too eager to curry favor. A polite tone, with a conversational quality
not unlike you might use with friends, is a
good way to start.
Root Out Trouble
If there is someone who simply feels
too strongly to give your client a fair
shake about an issue that is integral to
your trial, you do not want to allow that
person on your jury inadvertently. It may
be hard to root out someone who is determined to respond in a stealth-like fashion
so as to make it onto the jury and mete
out their asymmetric brand of justice, but
a fair number of people will be relatively
candid about their beliefs, if only you ask
them. To prune out this sort of person,
you can ask: Is there any question that I
have not asked that, if it were asked, and

Save a Peremptory Challenge
You may have unlimited challenges to a
worrisome juror if you can persuade the
court that your objection is legitimate, but
you should be prepared to get an adverse
ruling right around the time you encounter a candidate who, every fiber in your
being tells you, must not be a part of your
case. For such a situation, the sole remedy
is a peremptory challenge, and you want
to be sure to have one remaining as a safeguard from disaster.

Prior Dealings with the Justice System
Your questioning should include whether
the prospective juror or his or her family or friends have had any experience or
connection with the justice system that
may color the way this person will view
the case.
If You Have a Negative, State It, and Ask
If the Juror Can Be Fair
If there is some aspect to your client’s case
that reflects badly, and if there is likely no
way to keep that information from the
jury, it makes sense to share the information with the jury up front to diminish its
impact when it arises during the trial. The
jurors will already know it is coming, and
they will have already agreed to keep an
open mind about the case, notwithstanding.
Say Only What Is True
When you describe the case, when you
make any assertion during voir dire, take
pains to say only things that are uncontrovertibly true. The reason for this is that
some bundle of true things are the strongest presentation of your client’s case. Assertions that are later shown to be untrue
change your status in the eyes of the jury,
and you become unreliable as a narrator.
Your goal is to be the jury’s guide, the teller of truth, the person on whom they may
rely as a guide to the case as a whole. The
mere fact that other truth out there undermines your case is irrelevant; simply
stick to the true things that support your
claims, and don’t belabor or distort those

areas that hurt you.

Ask Them to Describe Themselves
Most of us have a story to tell, and those
drafted for jury duty are no exception. If
you ask an open-ended question of a juror about themselves, and if you listen in a
way that makes clear you are interested in
his or her story, often a great deal of information will spill forth, some of which will
go a long way to reveal whether you want
them on your jury. Education, employment, leisure pursuits, pet peeves, deep
beliefs, and peculiarities all can be elicited here. The more comfortable jurors
become as they tell their story, the more
likely they will “leak” information that is
significant to your case that might otherwise remain under wraps.

If the Burden of Proof Helps Your Client, Talk About It
In most civil cases, the burden of proof
is preponderance of the evidence, more
likely than not, which may be portrayed
as tipping a scale ever so slightly in your
client’s direction if you are the party seeking to meet that burden. If so, acquainting
prospective jurors with this standard, and
confirming that they will not hesitate to
apply it based on instructions from the
judge, is a way of introducing at the outset of the case that no more severe test
should be in place than a mere preponderance.
Prior Dealings with the Subject Matter
to Be Tried
If there is one sure path for a juror to go
astray, it is for the case being tried to include elements dealt with by that juror
in some prior life circumstance. The risk
is that the juror will superimpose his or
her experience on the case at hand, with
the memories, opinions, and other dross
not properly part of the matter to be
tried, contaminating not only that juror’s
perception, but that of others as well. If a
juror has had a prior experience that includes significant elements to be tried, it
is important to find out about it and likely
excuse that juror on that ground. CL
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